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1.0 Introduction

Members of the new Interim Government in Fiji are being sworn in this week and the
Fiji Human Rights Commission thought it appropriate, as per its responsibility pursuant
to section 42 (2) (b) of the Constitution and the Human Rights Commission Act 10/99,
to provide advice on the human rights provisions of the 1997 Constitution.

2.0 The Constitution of Fiji: human rights-based document

The Constitution of Fiji is a human rights-based document. The Preamble, the
Interpretation provisions, the Compact, Bill of Rights provisions, Social Justice,
Parliament, Accountability, and Group Rights sections are all based on a firm human
rights foundation sourced from international human rights law.

The following summary of the relevant provisions is provided as signposts only. It is
recommended that government officials and the people of Fiji make themselves familiar
with the 1997 Constitution since it is an easy as well as interesting document to read.
The significant human rights provisions in the Constitution are as follows:

2.1 Preamble

The Preamble states in its last paragraph:
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2.2 Interpretation of the Constitution

Section 3 states that the 1997 Constitution of Fiji must be interpreted in human rights
terms, as follows:

Interpretation of Constitution

(b)  regard must be had to the context in which this Constitution was
drafted and to the intention that constitutional interpretation take into
account social and cultural developments, especially:

(i)  developments in the understanding of the content of particular
human rights; and

(i)  developments in the promotion of particular human rights

Section 3 (b) (i) and (i1) above illustrate that the Constitution as a whole must be
interpreted in human rights terms when required. This section was mentioned in a
number of human rights judgments by the courts; for example Naushad Ali v the State
and Sailasa Naba and others v the State.

It is the primary responsibility of the State and officials of the State to ensure that human
rights provisions in the Constitution are respected in the exercise of constitutional
governance.

2.3  Chapter 2 Compact

This chapter contains important human rights principles for the conduct of government.

The first section provides the main principle:

Level 2, Civic Tower Phone: (679) 3308577
Victoria Parade Fax: (679) 3308661
SUVA Email: sshameem@humanrights.org.fi




Page 3 January 9, 2007

Compact

6. The people of the Fiji Islands recognize that, within the framework of the
Constitution and the other laws of the State, the conduct of government is
based on the following principle(s):

(a) the rights of all individuals, communities and groups are fully respected

All other principles in the Compact chapter are founded on this first provision,
section 6 (a), of the chapter.

Section 7 states that the principles outlined in the Compact Chapter are justiciable only
if they also appear in other provisions of the Constitution or in a law made under the
Constitution. The issue of justiciability, that is, whether they will be considered by the
courts, is one that can only be decided by the courts.

24 Chapter 4 Bill of Rights

This chapter establishes the Human Rights Commission of Fiji. Chapter 4 is the reason
for the Commission’s existence.

The Bill of Rights chapter binds (applies to) the State and all institutions of
Government. It binds the legislative, executive, judicial branches of Government at
central, divisional and local levels, as well as all public officials performing the
functions of any public office. The definition of ‘public office’ is provided by section
194 of the Constitution and includes institutions that are established by written law. This
means that the Bill of Rights chapter binds a wide range of public institutions and
bodies.

The Bill of Rights chapter applies to all laws in force in Fiji.

Section 21 in the Bill of Rights chapter states that laws which are inconsistent with this
chapter cannot be passed or made. The Human Rights Commission has been provided
with the duty to ensure that all laws and policies of Government are consistent with the
Bill of Rights chapter of the Constitution.
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The rights that are protected in the Constitution are a combination of civil, political,
economic, social, cultural and development rights. This is a special feature of the Fiji
Constitution shared by only two other constitutions of the world, first, the Canadian
Constitution, which does however have some other limitations, and second, the South
African Constitution, which is quite similar to ours. However, the South African
Constitution does not have any human rights interpretive provision, like section 3 of the
Fiji Constitution, which gives the courts the mandate to interpret the entire Constitution
in human rights terms.

In summary, the rights that are protected in the Bill of Rights chapter are as follows:

- life (section 22)

- personal liberty (section 23)

- freedom from servitude and forced labour (section 24)

- freedom from cruel or degrading treatment (section 25)

- freedom from unreasonable searches and seizure (section 26)

- rights of arrested or detained persons (section 27)

- rights of charged persons (section 28)

- access to courts or tribunals (section 29)

- freedom of expression (section 30)

- freedom of assembly (section 31)

- freedom of association (section 32)

- right to fair labour practices (section 33)

- freedom of movement (section 34)

- right to freedom of conscience, religion and belief (section 35)

- right to vote by secret ballot (section 36)

- right to privacy (section 37)

- right to equality and to be free from unfair discrimination (section
38)

- right to education (section 39)

- right not to be deprived of property by the State except by law
(section 40)

However, there are constitutional limitations to most of these rights in the public interest or
for public safety. These limitations must be read carefully to establish how far they
can be implemented in a free and democratic society.

The rights established by Chapter 4 also need to be read carefully alongside Chapter 14
emergency provisions. Some important rights are derogated from (suspended) under a state
of emergency. Whether any of the rights listed in Chapter 14 of the Constitution is
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considered to have been derogated from in the current circumstances will need to be
assessed very carefully by the appropriate authorities in consultation with the Fiji Human
Rights Commission.

Section 41 (1) — (10) outlines the enforcement provisions with respect to the rights
protected in the Bill of Rights chapter. Anyone can make a constitutional redress
application to court irrespective of whether the Human Rights Commission is involved in
assessing a complaint.

It is important to note also that section 43 of the Constitution contains more detailed
provisions about how rights are to be interpreted by the courts.

2.5 Chapter 5 Social Justice

This chapter crystallizes the provisions of section 38 of the Bill of Rights Chapter and
shows how special rights can be provided for people who are disadvantaged in certain ways
so that they can be supported to make a full contribution to society. But special rights can
be provided only as long as they do not impose unfair discrimination on other citizens by
the creation of those special rights.

The key words are ‘equality of access’ as expressed in section 44 (1) of Chapter 5. The
areas where disadvantaged people should be assisted are (a) education and training; (b) land
and housing; (c) participation in commerce and in all levels and branches of service of the
State. The concept of ‘affirmative action’ has been used to describe such special measures
for disadvantaged people in Fiji.

However, before any affirmative action can be implemented, the disadvantage must be
proven. It is understood that a Census will soon be carried out by the Interim Government
and the Commission advises that a detailed household labour survey should also be done at
the same time to show the number of people who are in a disadvantaged position in Fiji.
Any other basis for an affirmative action policy would not be constitutional. This point was
made in the Human Rights Commission’s Report on Affirmative Action in Fiji early in
2006. The Commission recommends that the points made in that report should be noted
carefully by the Interim Government.
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2.5 Other Chapters of the Constitution

In keeping with the constitutional interpretive provision in section 3, all other chapters and
provisions of the Constitution must be interpreted in human rights terms

The important provisions of Chapter 13, Group rights must also be noted. These rights must
be read in the context of the spirit of the Constitution as a whole.

Finally, attention should be drawn to section 194 interpretation of the terms and words used
in the Constitution.

3.0 The Human Rights Commission Act 10/99

The Fiji Human Rights Commission’s enabling legislation is the Human Rights
Commission Act which was passed by Parliament in 1999. The Act outlines the powers and
duties of the Commission (section 7), and in section 2 sets out its responsibilities in
protecting and promoting the Bill of Rights in the Constitution as well as ‘human rights’,
that 1s, the rights embodied in the United Nations Covenants and Conventions on Human
Rights. This provision permits the Commission to promote and protect all human rights
within the United Nations legal framework. This is an important responsibility provided to
the Commission.

Part III of the Act outlines provisions on ‘unfair discrimination’ and permits the
Commission to consider allegations of human rights violations in the private sector as well.
Section 17 of the Act outlines all the areas in which unfair discrimination is prohibited and
is worth considering in some detail. Section 22 states that a person who makes use of
human rights cannot be victimized.

The rest of the Act outlines procedures for investigation, conciliation and court action on
behalf of a person or class of persons alleging a violation and provides a significant
remedies list if a violation has been found. The process of investigations and conciliation is
outlined in sections 25-34.

4.0 Conclusion
The responsibility for the protection and promotion of human rights lies initially with the

State and all public officials. The Human Rights Commission acts as a monitor to ensure
that rights are respected in Fiji.
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The rights provisions in the Constitution are easy to read and understand and should be the
subject of analysis and discussion by the people of Fiji. The Commission stands ready to
assist with respect to any interpretation of human rights laws if required.
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